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into delay and procedural safeguards for health
practitioners subject to immediate action

Introduction

The Australian Medical Association (AMA) commends the National Health Practitioner Ombudsman
(NHPO) for initiating the investigation into delay and procedural safeguards for health practitioners
subject to immediate action.

Immediate action is one of the strongest sanctions available to the Australian Health Practitioner
Regulation Agency (Ahpra) by immediatley suspending or imposing conditions after allegations have
been made but before any wrongdoing is proven. Such an action implies guilt before innocence can
be proven, and can inflict irreperable damage to a practitioner's reputation, derailing their career and
their relationships with patients, colleagues, and employers.

While we do not funamentally object to the immediate action power, it must be used judiciously and
balance the protection of the public with the rights and wellbeing of practitioners. It is clear to the
AMA, this is not how immediate actions are currently used.

In preparing our submission, we consulted with AMA members, non-member doctors, and other
relevant stakeholders, and drew from the experiences members have shared with us in the past.
Through this process, we have been appalled by some of the stories we have heard, including cases
where the actions of the doctor should not have warranted an immediate action, as well as stories of
doctors languishing for years — some resorting to driving ubers — while they wait to hear from Ahpra
on the progress of their case. We are aware of at least one such case still open from 2017.

These are the stories the medical profession hears, influencing its trust in Ahpra as a regulator. For
this reason, it is in the interest of doctors, other health professionals, and Ahpra, that reforms to the
use of immediate actions come from this investigation. Building trust and confidence with doctors
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must be an objective for Ahpra over the coming years, as it is curently well below half of the
profession.’

The AMA hears from members on a consistent basis about their fear of Ahpra and the regulatory
scheme and the impact it has on their lives. Even if a notification is baseless, minor or vexatious, it
evokes doubt within the practitioner about their practice, causing fear of damage to their reputation
and career. They also fear a notification, even if no further action is taken, may be used in the future
against them.

In attempts to alleviate this fear, the AMA tirelessly advocates in all its submissions and discussions
with Ahpra for a National Scheme which supports a fair notification process, based on efficiency, and
affords due process to the medical professional under review.

The AMA is concerned there is a lack of consistency in the approach taken by Ahpra across
practitioners.? ® The AMA is also deeply concerned by findings that show, in nearly half of the cases
where immediate action was taken, no final regulatory measures were given, suggesting immediate
actions might have unnecessarily disrupted the personal and professional lives of these doctors.*

The AMA contends there are two fundamental problems with Division 7 (immediate action) of the
Health Practitioner National Law (the National Law) and its adminstration:

1. Immediate actions are taken too lightly and in cases where there is no clear, immediate threat
to the public.

2. Doctors (and other health professionals) are left to languish for far too long while they wait for
their case to be resolved.

Addressing these concerns will requires change to the operation of Ahpra and the relevant National
Board (the Board), as well as amendments to the National Law. While it is outside the NHPO's power
to make these changes, we strongly encourage these recommendations be included in a final report,
and the following recommendations are made to the Health Ministers’ Meeting with a view to
amending the National Law:

' Ahpra. (2021). Reputational Insights 2021 report — Ahpra and National Boards
2 Ausdoc. (2024). Another emergency suspension overturned at tribunal — 'not in the public interest' | AusDoc
3 Ausdoc. (2023). Surgeon's emergency suspension lifted after 'inexplicable' medical council blunder | AusDoc

4 Bradfield, O. (2023). Regulation in Need of Therapy? Relationships Between Doctors’ Health, Medical Regulation, and
Medical Negligence Claims in Australia: A Legal, Quantitative, and Qualitative Analysis [doctoral dissertation, the
University of Melbourne]. http://hdl.handle.net/11343/336873.
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1. Amend S 156 (1) (e) “the National Board reasonably believes the action is otherwise in the
public interest” so that it is clear this can only be used to justify an immediate action in extreme
cases not covered by S 156 (1) (a)-(d).

2. Section 158 of the National Law has a new subclause included which requires the Board to
present to the NHPO within one week of taking the action to justify the action, and to outline a
reasonable timeframe for resolution of the investigation.

3. Amend the National Law to mandate that Ahpra has a duty of care to the registrant and in
particular a duty to minimise the mental health impacts and financial effects on the health
practitioner who may be subject to a notification.

The purpose of these amendments is to ensure these powers are used when necessary. The Board
has an ongoing obligation to the practitioner. It must be in the Board's interest to resolve the case as
soon as possible, and practitioners must have a path to legal redress if they are victim to the unfair
application of the power.
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1. Do you think Ahpra and the National Boards handle matters where a health
practitioner is subject to immediate action in a timely way?

No. As noted in the introduction, this is one of the major issues with immediate actions. Members
undergoing an immediate action notification report they receive little communication from Ahpra staff
regarding their case, and when communication is made, very little notice is given to the practitioner to
provide further evidence. Our members have reported that delivery of an immediate action has been
via a phone call with no reason provided. One member described their experience, where they were
informed they were subject to an immediate action, but no reasons were provided, and there was no
follow-up communication. The practitioner and their medical defence organisation (MDO) were
required to follow up with Ahpra, and reasons were provided several days after the initial phone call.

After the initial poor communication, some of these notifications last for years. The lack of a time-limit
for Ahpra to resolve these cases is a likely cause of this. While we acknowledge the improvements
Ahpra has made in the time taken to resolve cases in recent years, much of this is from improvements
in handling notifications requiring no further action (and, in many cases, should not have been made
to Ahpra in the first place). It is not acceptable for difficult cases to proceed indefinitely.

This problem is exacerbated by Ahpra's double standards through the imposition of rapid deadlines
for practitioners to provide evidence, obtain lawyers, and make appeals, while taking months to
respond. One member stated they were given two weeks to find a lawyer to prepare to testify, only
for Ahpra to not respond or provide communication to this practitioner for 10 months. This difference
in standard is unreasonable and unacceptable.

We suggest the introduction of strict timelines and requirements for regular review of a practitioner’s
case, in line with legislation in the United Kingdom, Singapore, and Malaysia. To the best of our
knowledge, Australia is the only country among countries with comparable regulatory arrangements
with no limit on the duration of immediate actions.

2. Are you aware of any barriers to the timely finalisation of a matter where a
practitioner is subject to immediate action?

It is not necessarily barriers which prevent the timely finalisation as much as it is a lack of incentives.
Part of the issue is once the Board has made its decision, it has little ongoing involvement and no
incentive to ensure Ahpra resolves matters in an appropriate timeframe. As noted above, Australia is
alone among similar regulatory regimes in not having a time limit for these actions. To address the
lack of incentive, we strongly recommend Section 158 of the National Law is amended to include a
new subclause which requires the Board to present to the NHPO within one week of taking the action
to justify the action, and to outline a reasonable timeframe for the resolution of the investigation.
Ahpra should also have a time limit to resolve all notifications, and any notifications which are
expected to take longer than one year must be reported to the NHPO.

www.ama.com.au 4



A
1%7 AMA Submission

This would place some accountability on the regulators, incentivising the resolution of notifications,
while limiting the use of these powers in instances where there may be less-severe measures
available.

Beyond these changes, it is important to note the challenge created by the presence of independent
state and federal regulatory bodies. Differing jurisdictional responsibilities, and the presence of
interdepartmental miscommunication, all impact on the duration of the notification process. In cases
where practitioners work across multiple states and territories, practitioners have told the AMA they
have been subject to regulatory action across the various jurisdictions in which they work, which has
caused unnecessary complexity and delay to their notification being finalised.

Of even greater complexity, which impacts on timeliness of the process, is when police investigations
are also active. Commonly, the Board adjourns matters in these circumstances until the police matter
is finalised. Decisions are often made by different bodies, with different functions, addressing
different questions at different times.

The AMA cannot comment on the internal barriers for Ahpra, but this is an issue that has received
media coverage.®®’

3. Do you think improvements are needed to ensure matters are handled more quickly
when a practitioner is subject to immediate action?

Yes. As noted, change is required to ensure Ahpra and the Board are accountable for the decision to
take immediate action and for the timely resolution of this action. There are limited safeguards in
place to ensure this extreme power is not used arbitrarily. The AMA has heard many examples where
we cannot understand how the actions of the practitioner warranted immediate action. Thereis a
perception immediate actions, in some cases, are used too freely, which damages a practitioner,
particularly when no finding is concluded at the end of the investigation.

> News GP. (2023). Toxic Ahpra culture and complaints backlog in the spotlight.
https://www1.racgp.org.au/newsgp/professional/toxic-ahpra-culture-and-complaints-backlog-in-the

® The Sydney Morning Herald. (2023). Hallmarks of distrust: Ahpra staff fear public at risk due to super toxic
culture. https://www.smh.com.au/national/hallmarks-of-distrust-ahpra-staff-fear-public-at-risk-due-to-super-
toxic-culture-20230117-p5cd1qg.html

7 The Sydney Morning Herald. (2023). We need more people: healthcare watchdog survey reveals under-staffing,
bullying. https://www.smh.com.au/healthcare/we-need-more-people-healthcare-watchdog-survey-reveals-
under-staffing-bullying-20230527-p5dbgl.html
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This should be addressed by amending the National Law:

e at Section 156 (1) (e) “the National Board reasonably believes the action is otherwise in the
public interest” so that it is clear this can only be used to justify an immediate action in extreme
cases not covered by S 156 (1) (a)-(d)

e at Section 158 of the National Law has a new subclause included which requires the National
Board to present to the NHPO within one week of taking the action to justify the action, and to
outline a reasonable timeframe for resolution of the investigation

e to mandate that Ahpra has a duty of care to the registrant and in particular a duty to minimise
the mental health impacts and financial effects on the health practitioner who may be subject
to a notification.

4. Do you think health practitioners are treated fairly when they are subject to
immediate action?

No. While some practitioners are treated fairly and the process is well managed, there are far too
many cases where this does not occur. Medical practitioners often state they perceive a lack of
balance in the system. The process can be extremely stressful and onerous for doctors. It involves a
large time commitment from time-poor medical professionals, and it has significant reputational and
professional consequences, regardless of whether the practitioner in question is at fault.

Members have reported to us they feel Ahpra staff exhibit limited understanding of the impact and
outcomes of the notification process on a medical practitioner. One practitioner felt in their
interactions with Ahpra staff, they made judgements, and that staff did not take seriously their
professional responsibilities. Practitioners are also made to feel they are guilty until proven innocent.

Part of the issue is there is no real course of redress. This is addressed in our response to the
following question.

5. Do you think there are sufficient procedural safeguards for health practitioners who
have had immediate action taken against them?

No, and this extends to all notifications. Medical practitioners report the process as being unclear,
overly complex, lengthy, and with unreasonable timeframes for responses. They report having
difficulty obtaining clear, concise information about the nature of the notification and the particulars
of the allegations against them.

Immediate actions are based on incomplete information, meaning there it is often incongruity
between the immediate action taken and the final regulatory outcome. This was quantified in a recent
Australian study of 14,000 notifications between 2011 and 2016, which revealed, in nearly half of all
notifications where immediate action was taken, no final regulatory action was required. Similarly,
more than 80 per cent of notifications resulting in final regulatory action were not preceded by any
immediate action. This calls into question the specificity, sensitivity, and reliability of immediate action
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in protecting the public and raises real questions about whether a more flexible approach to fact-
finding ought to be adopted at an interim stage to reduce this mismatch.

A practitioner can have their life and career fundamentally altered by a vexatious complaint, but a
practitioner who is mistreated by Ahpra during the management of a notification has virtually no way
to hold Ahpra accountable. This is why the AMA continues to advocate for amendments to the
National Law and mandate Ahpra to have a duty of care to the registrant, and a duty to minimise the
mental health impacts and financial effects on the health practitioner, who may be subject to a
notification.

6. Do you think reforms or additional procedural safeguards are needed for
practitioners subject to immediate action?

Yes. As previously stated, we recommend amending the National Law as follows:

1. Amend S 156 (1) (e) “the National Board reasonably believes the action is otherwise in the
public interest” so that it is clear this can only be used to justify an immediate action in extreme
cases not covered by S 156 (1) (a)-(d).

2. Section 158 of the National Law has a new subclause included which requires the National
Board to present to the NHPO within one week of taking the action to justify the action, and to
outline a reasonable timeframe for resolution of the investigation.

3. Amend the National Law to mandate that Ahpra has a duty of care to the registrant and in
particular a duty to minimise the mental health impacts and financial effects on the health
practitioner who may be subject to a notification.

Beyond this, the AMA wants to see improvements to the appeals process. The AMA supports a system
which is transparent and accountable, but is also fair and upholds the principles of natural justice for
all stakeholders. Doctors are one of the most regulated professions in Australia. Their ability to
practice can be removed by numerous regulators, including Ahpra and the MBA. These decisions
impact irrevocably on a doctor’s livelihood and their health. It is imperative appropriate mechanisms
of appeal are always available. Ahpra must ensure procedural fairness so a practitioner can have their
right to be personally present and to be legally represented during all stages of the investigative
process, with the practitioner or their legal representative having the full and unfettered right to
support their case.

There is also space for a greater focus on practitioner rehabilitation within the National Scheme. It is
well known within the National Scheme, courts and tribunals take a much less considered approach to
rehabilitation and fail to consider the return-to-work needs of the practitioner if an impairment is
present. This is not considered when determining the severity of sanctions. The needs of practitioners
are not considered due to the paramount principle, and in cases where a practitioner is impaired,
Tribunals will publish the name and details of doctors. This removes the practitioner's chance to
rehabilitate and recover. It is well documented that a rehabilitative approach causes less harm to
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practitioners and reduces the potential loss of practitioners as it enables these practitioners to return
to work once they have regained their health.®

7. Please share any other information you think would be helpful to the investigation

Practitioner wellbeing

The AMA urges this consultation to explore the impact of Ahpra immediate action processes on
practitioners. The regulatory process is inherently stressful and can lead to a vicious cycle of
worsening depression, anxiety, stress, and work performance. Practitioner distress and complexity of
the National Scheme go hand-in-hand. Therefore, they must be considered in parallel.

Ahpra and the National Boards must adopt processes and adopt attitudes, processes and
communication methods which are trauma-informed and focused, non-judgmental, and centred
around compassion and empathy. Such characteristics play a vital role in evoking positive
psychological experiences to facilitate recovery and rehabilitation, rather than punishment and
implied guilt.

The AMA urges the Ombudsman to consider what can be done to mitigate the mental health impacts
on practitioners. The findings of the ‘Expert Advisory Group to explore practitioner distress while involved
with the regulator’ are still fresh in the memories of all health professionals. The study conducted from
January 2018 to December 2021 identified 16 deaths and four instances of attempted suicide or self-

8 Bradfield, O. (2023). Regulation in Need of Therapy? Relationships Between Doctors’ Health, Medical Regulation, and
Medical Negligence Claims in Australia: A Legal, Quantitative, and Qualitative Analysis [doctoral dissertation, the
University of Melbourne]. http://hdl.handle.net/11343/336873.
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harm among practitioners who were subject to regulatory notifications. Fifteen recommendations
were made in response to the expert advisory group and study into practitioner distress.

The AMA has written to health ministers, first in November 2022, and again in April 2023 after not
receiving a response, calling for health ministers to:

e mandate, either through a ministerial directive or changes to the National Law, that Ahpra has
a duty of care to the registrant, and a duty to minimise the mental health impacts and financial
effects on the health practitioner who may be subject to a notification

e require Ahpra and the Medical Board to offer confidential support by an independent mental
health professional to any health practitioner under investigation

e require all investigations to be completed promptly, with an average target of six months,
except in exceptional circumstances

e ensure a practitioner has the right to be personally present and to be legally represented
during all stages of the investigative process, with the practitioner or their legal representative
having the full and unfettered right to support their case.

Contact

president@ama.com.au

www.ama.com.au 9


mailto:president@ama.com.au

