
 

Australian Medical Association Limited ABN 37 008 426 793  

 
1 

Thursday, 10 October 2024 

AMA submission to the Senate Legal and Constitutional Affairs 

References Committee Inquiry into Australia’s youth justice and 

incarceration system  

legcon.sen@aph.gov.au 

Introduction  

All children have a right to a healthy start to life, a safe and secure environment in which to live, and 

equitable access to opportunities to help them learn, develop, and thrive. It is imperative that clear 

recommendations to prevent children coming into contact with the custodial system are resolved 

from the Senate Standing Committee on Legal and Constitution Affairs Inquiry into Australia’s youth 

justice and incarceration system. The medical evidence is clear, jailing harms children mentally and 

impairs their physical development.1 Society’s response to youth justice should be informed by the 

Convention on the Rights of the Child2, with a focus on health and wellbeing, instead of being framed 

as a criminal issue. This should include whole-of-government investment geared towards community 

empowerment and rehabilitation for at risk children who have contact with the legal system. The AMA 

advocates that there are clear opportunities to prevent contact with the justice system, including 

through alternatives to incarcerations through justice diversion, and by more broadly addressing the 

social and cultural determinants of health that put young people at risk.  

The AMA’s submission will be responding to the following terms of reference:   

a) the outcomes and impacts of youth incarceration in jurisdictions across Australia 

b) the over-incarceration of First Nations children 

c) the degree of compliance and non-compliance by state, territory and federal prisons and 

detention centres with the human rights of children and young people in detention 

d) the Commonwealth’s international obligations in regards to youth justice including the rights 

of the child, freedom from torture and civil rights 

e) the benefits and need for enforceable national minimum standards for youth. 

a) The outcomes and impacts of youth incarceration in jurisdictions across 

Australia 

Social and cultural determinants of health and systemic inequalities, including poverty impact a child’s 

likelihood of contact with the custodial system. Most children in custodial settings come from 

backgrounds that are disadvantaged, with intersectional disadvantage increasing the likelihood of 

contact with the legal system, and with children from areas of greatest socioeconomic disadvantage 

10 times more likely than those living in areas of least disadvantage to be under youth justice 

supervision.3 These children often experience violence, abuse, disability, homelessness, and drug or 
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alcohol misuse. Criminalising the behaviour of young and vulnerable children creates a cycle of 

disadvantage and increases the likelihood of ongoing experiences within the legal system.  

The AMA recognises that prolonged detention can be harmful to physical health and mental and 

emotional wellbeing. Children are acutely sensitive, and their rights and wellbeing need to be 

protected. The ’tough on youth crime’ stance in states and territories requires reframing to a position 

that is informed by human rights, focussing on child health, emotional wellbeing and support for 

justice reinvestment. All levels of government must work together to support developmentally and 

culturally appropriate health, education, and rehabilitative-based alternatives to the legal system.4 The 

AMA position statement on healthcare in custodial settings, speaks to the broad reforms that are 

needed in Australia custodial systems, as they relate to bettering health and wellbeing outcomes.5  

Previous reports regarding youth justice  

The AMA is an active member of the National Raise the Age Steering Committee. This coalition of 

National Aboriginal and Torres Strait Islander Legal Services, Change the Record, Human Rights Law 

Centre, Law Council of Australia, Amnesty International Australia, Public Health Association of 

Australia and the Royal Australasian College of Physicians advocates for the rights of children in 

custodial settings to be upheld. The coalition promotes the benefit of justice diversion and preventive 

measures to divert children from entering custodial settings in the first place. Despite the Attorneys-

General receiving expert recommendations to raise the minimum age of incarceration, no collective 

action has been taken. Sadly, the issues surrounding youth justice are influenced by a lack of 

government leadership at a federal level and jurisdictional party politics. The AMA wishes to highlight 

a recent report6 by the Australian Human Rights Commission, undertaken by Children’s Commissioner 

Anne Hollonds, that pragmatically and diligently addresses the terms of reference of this inquiry. The 

24 recommendations of the commissioner’s report should be considered in full by the committee.  

The report addresses the outcomes and impacts of youth incarceration across the country, noting the 

many intersections where help could be provided earlier, to prevent escalation to a child being in 

custody, and the health and wellbeing harms associated with this incarceration. 

The report, Help way earlier! How Australia can transform child justice to improve safety and wellbeing, 

notes that recommendations from multiple inquiries, including two independent Royal Commissions, 

have attempted to guide reform, by focusing on prevention and early intervention in both child justice 

and child protection systems. However, attempts at implementation have been piecemeal, 

uncoordinated and inadequate. These reports are summarised in Table 1. The AMA encourages the 

committee to examine the recommendations made, rather than looking to ‘reinvent the wheel’ on 

justice diversion and the community supports that are needed. 

Reports Year 

Royal Commissions, Attorney-General and 

Closing the Gap reports 

 

Royal Commission into Aboriginal Deaths in 

Custody7 

1987-1991 

Royal Commission into the Protection and 

Detention of Children in the Northern Territory8 

 

Standing Council of Attorneys-General Draft 

Report — Age of Criminal Responsibility9  

2020 

Standing Council of Attorneys-General Age of 

Criminal Responsibility Working Group Report10 

2023 
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National Agreement on Closing the Gap Report11 2020 

Productivity Commission Annual Data Reports 

on Closing the Gap12 

2021-24 

Reports by experts   

Australian Human Rights Commission Children’s 

Commissioner’s report Help way earlier! How 

Australia can transform child justice to improve 

safety and wellbeing.13  

2024 

Justice Reform Initiative’s jurisdictional reports 

on Alternatives to Incarceration14 

2024 

Putting children first: A rights respecting 

approach to youth justice in Australia by Save 

the Children15 

2023 

The sky is the limit: Keeping young children out 

of prison by raising the age of criminal 

responsibility by Amnesty International 

Australia16 

2018 

The children’s report: Australia’s NGO coalition 

report to the United Nations Committee on the 

Rights of the Child by the Australian Child Rights 

Taskforce17 

2019 

Free to be kids: National plan of action by the 

Change the Record Coalition18  

2017 

Pathways to justice: An inquiry into the 

incarceration rates of Aboriginal and Torres 

Strait Islander Peoples by the Australian Law 

Reform Commission (2017)19  

2017 

Statement on conditions and treatment in youth 

justice detention by the Australian Children’s 

Commissioners and Guardians20 

2017 

Australian child rights progress report: A report 

on the 25 years of the UN Convention on the 

Rights of the Child in Australia by the Australian 

Child Rights Taskforce21 

2016 

Road to OPCAT Compliance report by Australian 

Human Rights Commission22 

2022 

United Nations Committee on the Rights of the 

Child Report on Australia23  

2018 

Jurisdictional reports  

Inquiry into Youth Justice Centres in Victoria by 

Parliament of Victoria, Legislative Council Legal 

and Social Issues Committee (LSIC) 

2018 
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Inquiry into the adequacy of youth diversionary 

programs in New South Wales by Parliament of 

New South Wales, Legislative Assembly 

Committee on Law and Safety (LACLS)24 

2018 

Making Change in Youth Justice Report by South 

Australian Commissioner for Children and Young 

People25  

2020 

Report on youth justice by former Queensland 

Police Service Commissioner Bob Atkinson AO, 

APM26 and current Youth Justice Reform Select 

Committee Inquiry in Queensland.27  

2018 and current 

Hear Me Out Inquiry into implementation 

Progress for Banksia Hill’s Model of Care 

Instruction28 

2024 

Final Report on the Blueprint for Youth Justice 

2012-2022 ACT Government29 

2024 

ACT Inquiry into Justice (Age of Criminal 

Responsibility) Legislation Amendment Bill30 

2023 

Tasmanian Youth Justice Blueprint 2024-203431  2023 

 

We implore the committee to ensure a multi-partisan suite of recommendations is adopted across 

federal government, ministries and departments, while ensuring the jurisdictions whose role it is to 

ensure child safety and wellbeing take responsibility for this work. We also request the committee 

considers the positive impact justice diversion and reinvestment can have on the life-long health of 

young people who unfortunately encounter the custodial system.  

Justice reinvestment  

The AMA maintains justice reinvestment is key to ensuring young people are diverted away from the 

legal system, with better community support. The legal system takes children away from their 

families, communities, and other support, and pushes them down a path that often leads to adult 

prison. With many community services available and shown to help children, prison should be 

considered a last resort.  New models do not need to be recreated, they simply need government 

support and investment.32 Governments at all levels must substantially and meaningfully invest in the 

social and cultural determinants of health to increase equity of access to educational opportunities, 

secure housing, safety and good health, especially for the most disadvantaged groups in Australia. 

Recent financial modelling confirms incarceration of young people is not economically viable. The 

average cost for one person in prison is $2827.47 per day, or an overall cost of $1.03 million per 

year.33 Reintegration into the community is pivotal to preventing reoffence. A commitment to assisting 

people to be reintegrated into the community by targeting areas such as comprehensive release 

plans, social service integration through primary healthcare providers, housing and homelessness, 

and links with family and community is essential. All levels of government need to actively work 

towards decreasing criminalisation and recidivism rates.  

b) Over-incarceration of First Nations children 

Australia has one of the lowest ages of criminal responsibility in the world and our history of 

colonialisation and dispossession continues to be reflected in the incarceration statistics. The 
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criminalisation of children in Australia disproportionately impacts Aboriginal and Torres Strait Islander 

children. Although only about 6 per cent of young people aged 10–17 in Australia are Aboriginal or 

Torres Strait Islander, almost half (49 per cent) of the young people aged 10–17 in detention on an 

average day in 2020–21 were Indigenous.34  Intergenerational trauma and systemic racism continue to 

impact aspects of childhood and youth and include general safety, getting an education, staying 

strong in culture, and pursuing dreams and aspirations. The need to address the societal impacts on 

Aboriginal and Torres Strait Islander youth were clearly defined under the National Agreement on 

Closing the Gap, especially Outcome 1135,  however no progress has been made.36 

The disproportionately high rates of incarceration of Aboriginal and Torres Strait Islander peoples in 

Australia must be redressed through fundamental policy and legislative reform, and investment into 

community-driven diversionary and rehabilitation programs. These changes must be informed by the 

recommendations of the Royal Commission into Aboriginal Deaths in Custody.37 The impacts of 

systematic racism in the Australian legal system must be redressed, as well as more broadly across 

education, health, housing, employment, and land rights to ensure Aboriginal and Torres Strait 

Islander peoples experience self-determination, good health, and equal opportunities. 

The AMA is profoundly worried about the health and wellbeing of young people, many of whom are 

Aboriginal and Torres Strait Islander children, who are detained at the Don Dale Youth Detention 

Centre. The lack of urgency shown by successive Northern Territory governments to implement the 

recommendations from the Royal Commission and Board of Inquiry into the protection and detention 

of children in the Northern Territory, over five years old, is of ongoing concern.38 Specifically, the 

detention of children to extended periods of isolation in inadequate conditions is simply unacceptable 

and detrimental to their health and wellbeing. Recent atrocities that took place at the Unit 18 facility at 

Casuarina Prison, and at the Banksia Hill Detention Centre, both in Western Australia, where two 

Aboriginal teenagers have died in custody in the state in less than a year, also warrants high alarm 

and immediate action.39  

The solitary confinement of children has well-documented negative impacts on health, including 

psychological effects (anxiety, depression, hallucination, paranoia and suicidal tendencies), cognitive 

decline (memory problems, difficulty concentrating, confusion) and physical health issues (sleep 

disturbances, headaches, heart palpitations and the worsening of pre-existing health conditions). The 

AMA was horrified to hear of cases of children as young as 13 being held in solitary confinement for 

weeks in Cleveland Detention Centre in Queensland,40 purely due to workforce shortages.41 

Queensland’s Attorney-General has recently stated that the government will hold firm on keeping the 

state’s minimum age of criminal responsibility to 10 years old, which the AMA maintains goes against 

available medical evidence.42  

The AMA also notes that while the Australian Capital Territory has committed to raising the age of 

criminal responsibility to 14, in a staged process with a first step of 12, then to 14, it still has the 

highest incarceration rates of Aboriginal and Torres Strait Islander peoples in the country. Aboriginal 

and Torres Strait Islander peoples are now 20 times more likely to be in prison in the ACT than non-

Indigenous people, representing 26 per cent of the Alexander Maconochie Centre prison population. 

While the total number of people in the prison has declined and is at its lowest since 2014–15, there 

has not been a reduction in the number of Aboriginal and Torres Strait Islander detainees.43 This is a 

trend also seen in the ACT’s youth incarceration population.44  

Effective Aboriginal and Torres Strait Islander-led programs and services   

Aboriginal and Torres Strait Islander peoples’ knowledges, traditional community governance, 

capability and workforce have a central role to play to reduce incarceration, support people passing 

through the legal system and maintain strong integration to community and services after release.  
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The AMA recognises the importance of diversionary and justice reinvestment programs that are 

developed and led at local levels by Aboriginal and Torres Strait Islander communities. These 

programs support young people to thrive and avoid the cycle of reoffence and incarceration.45 We 

recognise cultural determinants play a strong and positive role in health and wellbeing, and this is 

relevant to healthcare and health outcomes across the entire spectrum of the legal system. To 

address the barrier of social and cultural determinants, investment must be made by the government 

to help reach Closing the Gap outcomes. 

Implementation of the Uluru Statement, which calls for action on the disproportionate rate of 

Aboriginal and Torres Strait Islander peoples in custody46, is another vital step to helping address the 

cultural and social determinants that impact youth involved in the legal system, and their wellbeing. 

Again, the AMA strongly recommends implementation of the recommendations from the Royal 

Commission into Aboriginal Deaths in Custody. 

The AMA reaffirms that within custodial settings, health services need to deliver a culturally safe and 

competent service by employing greater numbers of Aboriginal and Torres Strait Islander health 

professionals, as well as working in partnership with Aboriginal Community Controlled Health 

Organisations (ACCHOs) or other services.47 These services must be adequately resourced by all 

governments to provide culturally appropriate, community-centred and sustainable care in custodial 

settings.   

Some examples of Aboriginal and Torres Strait Islander community-led responses 

The AMA recognises it is important to identify Aboriginal and Torres Strait Islander-led programs that 

show evidence of positive outcomes, including reductions in children’s and young people’s 

involvement in youth justice and child protection systems.  

Walali Bili is a diversionary program based in Rockhampton Queensland, which helps divert at-risk 

young people from coming into further contact with the legal system. The program works with young 

people aged 10–17 who have completed their youth justice commitments, such as Youth Justice 

Conferencing, Community Service Orders, or detention. Walali Bili aims to encourage positive lifestyle 

choices and prevent re-offending behaviour. The program works in partnership with parents, care 

givers, other services, Elders, and the community.48 

 

The Tirkandi Inaburra Cultural and Development Centre Program is a program based in the Riverina region 

of New South Wales. The program provides a 10-week residential program for Aboriginal boys aged 

12–15 who are at risk of contact with the legal system and in danger of falling behind in the education 

system. It involves on-country activities like heading out bush with Elders, learning to dance and speak 

Wiradjuri language. and exploring sites of cultural significance and employs a trauma-informed 

approach.49 

Youth justice is also being reformed by the introduction of The Koori Court, an opportunity for 

Aboriginal and Torres Strait Islander peoples to sit with Elders and Respected Persons, a Koori court 

officer, the prosecutor, community correction officer, their lawyer and family.50 Aboriginal Elders, or 

other respected persons at this meeting, may give cultural advice to help the magistrate make a 

judgment that is culturally appropriate and helps reduce the likelihood of reoffending. 

Programs such as Walali Bili and Tirkandi Inaburra, and systemic reforms like The Koori Court, build on 

the strengths of community and culture, to help divert young people from the path of contact with the 

legal system, and recidivism. This leads to better outcomes for young people, with support networks 

in place to assist with diversion away from custodial settings.51 

https://www.mcv.vic.gov.au/node/2490145
https://www.mcv.vic.gov.au/about/koori-court
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c) The degree of compliance and non-compliance by state, territory and 

federal prisons and detention centres with the human rights of children 

and young people in detention 

The AMA advocates that fundamental human rights of people in custodial settings must be upheld in 

custodial settings, including through human rights compliance regarding equity of access to safe and 

appropriate healthcare. The health service delivery models in custodial settings must be appropriate 

for diverse populations, including Aboriginal and Torres Strait Islander peoples, women and children, 

people living with a disability, people who identify as LGBTQIASB+, and people of culturally and 

linguistically diverse backgrounds. This includes access to culturally safe healthcare, which must be 

prioritised through staff training and appropriate health programs at all stages of the custodial cycle. 

Equal access to support for mental health and wellbeing is essential. Access to education and 

vocational programs, and opportunities for young people to maintain connection to their 

communities while in custodial settings is also paramount.52 

Incarceration and poor health are strongly associated, suggesting non-compliance by jurisdictions in 

relation to the rights of those in custody. In comparison to the general population, those in custodial 

settings experience higher rates of chronic physical disease, mental ill-health, communicable disease, 

and addiction.53 Current service delivery settings across Australian custodial settings do not always 

enable access to the same standard of healthcare most Australians would expect.  Due to population 

diversity and the complex medical and mental health needs of young people in custodial settings, 

primary healthcare must be age-appropriate, comprehensive, adaptable, needs-based, and patient-

centred.  

Jurisdictional issues regarding a lack-of-compliance often occur due to contradictory legislation, and 

government changes. In particular, the AMA notes the suspension of the Human Rights Act (2019) in 

Queensland in August 2023, when Queensland Parliament overrode the Act, by passing the Child 

Protection (Offender Reporting and Offender Prohibition Order) and Other Legislation Amendment 

Bill 2022 (‘Bill’), which allowed for children to be imprisoned in police ‘watch-houses’ intended for adult 

occupancy.54 These changes have led to negative health impacts for children imprisoned in these 

watchhouses, and the AMA maintains that no child should be help in ‘watch houses’ or solitary 

confinement.  

The AMA supports the Guiding Principles for Corrections in Australia (2018), which stipulate people in 

custodial settings are provided with respectful and culturally safe healthcare and are provided a 

standard of healthcare that meets community expectations, and is responsive to their physical, 

mental, and social care needs.55 

PBS and MBS access inequity  

The AMA has previously advocated for access to the Medical Benefits Scheme (MBS) and 

Pharmaceutical Benefits Scheme (PBS) for people in custodial settings, which is underpinned by a 

fundamental commitment to equity of access to healthcare for all people, no matter where they are in 

the community. People in custodial settings are excluded from receiving Medicare and medicines 

subsidised by the PBS according to legislation passed more than 50 years ago (Section 19 (2) of the 

Commonwealth Health Insurance Act 1973). Simplistically, this exclusion was designed to avoid 

duplication of services between the federal government and jurisdictions, with the state and territory 

governments funding prison-based health services. This has led to significant health treatment 
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disparities for people in custodial settings, caused by this outdated and inequitable piece of 

legislation.  

Access to comprehensive, culturally and age-appropriate primary healthcare should be available at all 

stages of the custodial journey, including and especially at the time of release to ensure children and 

young people have continuity of care, including sharing of patient health records, health summaries, 

and consultation notes between custodial and community health providers. Primary healthcare 

providers in custodial settings should also be resourced to help people on release to connect with 

social services so they can access housing, employment, income support, mental health and other 

health and welfare services.  

People in custodial settings with complex medical conditions that require high-cost drugs currently 

have their treatment determined by state justice health departments. This has resulted in difficulties 

accessing medical records in and outside of custodial settings leading to delayed administration of 

medications and disruption to care continuums, specifically mental health treatment pathways. In the 

AMA’s 2015 Report Card on Indigenous Health, reintegration with the community, post-release was 

noted as a time of significant health concern.56 While managing effective reconnection with the 

community requires multiple community supports, being able to continue with the same medication 

to treat physical and mental health is one area that can advantageously support better health 

outcomes. Therefore, the AMA maintains it is vitally important for all people within custodial settings 

to be able to access PBS-listed medications.  

The concept of integrated care, especially regarding medication access, should be central to the 

design and delivery of custodial health services, ensuring coordinated and continuous healthcare 

from a person’s first point of contact with the legal system through to reconnection with the 

community. This is a direction of the Mandela rules, which our submission will consider further under 

Term of Reference d, as it relates to an equity of healthcare access for those in custody with the wider 

community.57 The AMA implores the Pharmaceutical Benefits Advisory Committee (PBAC) to consider 

the advantages of access to the full list of pharmaceuticals under the PBS for those in custodial 

settings. This access is an avenue for greater continuity of care, and improved health outcomes for 

these patients.  

As previously mentioned, in Australia, there are disproportionately high numbers of Aboriginal and 

Torres Strait Islander men and children detained in custodial settings. Under the National Agreement 

on Closing the Gap, governments and mainstream systems have a responsibility to not only reduce 

the rates of incarceration of Aboriginal and Torres Strait Islander peoples, but to undergo a 

fundamental transformation to eliminate racism in the health system and improve health outcomes.  

The lack of appropriate MBS and PBS access in custodial settings for Aboriginal and Torres Strait 

Islander peoples has adverse health outcomes, which affects the wider community, particularly in the 

release period of re-entry into the community. The AMA recommends enhanced engagement with 

Aboriginal and Torres Strait Islander community-controlled health organisations to ensure medicine 

provision is needs-based and appropriate through the full custodial process.58    

d) The Commonwealth’s international obligations in regards to youth 

justice including the rights of the child, freedom from torture and civil 

rights 

The AMA strongly advocates a human rights-based approach for people who have contact with the 

legal system. This is consistent with Australia’s obligations as a signatory to the United Nations 

Universal Declaration on Human Rights (UDHR), United Nation’s Convention on the Rights of the Child 
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(CRC), and our legal obligations as a signatory to the International Covenant on Civil and Political 

Rights (OHCHR).59 60 61 62 

United Nations Convention on the Rights of the Child  

The AMA advocates that the CRC should be considered in full by the committee. However, we would 

like to highlight the Australian and jurisdictional government responsibilities outlined under Article 37, 

as they relate to young people in custodial settings.  

Article 37, States Parties shall ensure that: 

(a) No child shall be subjected to torture or other cruel, inhuman or degrading treatment or 

punishment. Neither capital punishment nor life imprisonment without possibility of release 

shall be imposed for offences committed by persons below eighteen years of age; 

(b) No child shall be deprived of his or her liberty unlawfully or arbitrarily. The arrest, detention 

or imprisonment of a child shall be in conformity with the law and shall be used only as a 

measure of last resort and for the shortest appropriate period of time; 

(c) Every child deprived of liberty shall be treated with humanity and respect for the inherent 

dignity of the human person, and in a manner which takes into account the needs of persons 

of his or her age. In particular, every child deprived of liberty shall be separated from adults 

unless it is considered in the child's best interest not to do so and shall have the right to 

maintain contact with his or her family through correspondence and visits, save in exceptional 

circumstances; 

(d) Every child deprived of his or her liberty shall have the right to prompt access to legal and 

other appropriate assistance, as well as the right to challenge the legality of the deprivation of 

his or her liberty before a court or other competent, independent and impartial authority, and 

to a prompt decision on any such action.63 

Shockingly, at present many of the articles of the CRC, and broader UN Human Rights principles are 

not being met in Australia as they relate to custodial health,64 and the AMA is concerned that this goes 

against the most fundamental rights of young people in this country, especially as these rights relate 

to health.  

United Nations Mandala Rules 

Despite having a higher burden of complex and chronic illnesses than the wider population, people in 

custodial settings are excluded from Medicare and PBS subsidies under Section 19(2) of the Health 

Insurance Act 1973 (Cwlth), which states that:  

(2) Unless the Minister otherwise directs, a medicare benefit is not payable in respect of a 

professional service* that has been rendered by, or on behalf of, or under an arrangement 

with:  

a) the Commonwealth;  

b) a State;  

c) a local governing body; or  

d) an authority established by a law of the Commonwealth, a law of a State or a law of an 

internal Territory.  

* a service to which an item relates65  
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The AMA understands the intent of this clause is to avoid duplication of services and expenditure 

between the Commonwealth and states and territories. However, this is premised on the assumption 

that an equivalence of health service is being provided by jurisdictions in custodial settings.66  

Australia has committed to the provision of equivalent healthcare for people in prison and youth 

detention, by endorsing the United Nations Mandela Rules. Rule 24 states that:  

1. The provision of health care for prisoners is a State responsibility. Prisoners should enjoy the 

same standards of health care that are available in the community, and should have access to 

necessary health-care services free of charge without discrimination on the grounds of their 

legal status.  

2. Health-care services should be organized in close relationship to the general public health 

administration and in a way that ensures continuity of treatment and care, including for HIV, 

tuberculosis and other infectious diseases, as well as for drug dependence.67 

By not allowing those in custodial settings to access MBS and PBS items, Australia is negating the 

Mandela Rules as they relate to the same standard of healthcare across the broader community.68  

Optional Protocol to Convention against Torture 

The Optional Protocol to Convention against Torture (OPCAT) is an international treaty aimed at 

preventing torture and ensuring the conditions in which people are detained do not compromise their 

health or human rights. The treaty seeks to achieve this by putting in place a system of regular visits 

and monitoring in places of detention.  

As was reported by Australia’s Human Rights Commissioner, Lorraine Finlay, in 2023:  

Australia ratified the United Nations Optional Protocol to the Convention Against Torture (OPCAT) 

back in 2017, an important international treaty which helps protect the rights of people in any form 

of detention. 

As with any agreement, there are certain requirements that OPCAT signatories need to fulfill, and 

Australia has been given longer than any other country to meet our OPCAT commitments. Today – 20 

January 2023 – is our extended compliance deadline, and Australia has failed to deliver on our 

promises… Australia is far from perfect when it comes to the treatment of people in detention. There 

is a national crisis in youth justice, with numerous examples of serious mistreatment emerging from 

centres such as the Banksia Hill Youth Detention Centre in Western Australia, the Ashley Youth 

Detention Centre in Tasmania, and the Don Dale Youth Detention Centre in the Northern Territory. 

This is not a problem confined to just one youth detention centre or just one location. It is a complete 

system failure. 

Australia can now potentially be put on a UN list of countries which are of significant concern in 

relation to OPCAT compliance. Being publicly listed alongside the 14 other countries which are 

currently substantially overdue in meeting their OPCAT obligations (such as Burundi, Democratic 

Republic of the Congo and South Sudan) would be damaging to our international reputation and 

impact on our broader credibility with respect to human rights advocacy.69  

The AMA advocates that the benefits of OPCAT are clear and compelling. In places of detention, 

regular monitoring and independent oversight mechanisms are essential to safeguard the health of 

detainees and minimise the risk of ill-treatment. The experience of overseas countries indicates that 

the OPCAT provides an effective way of identifying, resolving and preventing problems over the long 

term.  
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e) The benefits and need for enforceable national minimum standards for 

youth 

The AMA maintains the minimum age of criminal responsibility should be raised to 14 years of age 

across all jurisdictions.70  

The recommendation to increase the minimum age of criminal responsibility reflects current research 

in child development and neuroscience which provides evidence that the capacity for abstract 

reasoning is not fully developed in children aged 12 and 13.71  

The AMA advocates that it is imperative that all jurisdictions raise the age of criminal responsibility to 

14, as studies have shown the younger the child is when first having contact with the legal system, the 

higher the rate of recidivism. Our position is informed by medical evidence — jails are no place for 

children.72 The current system is not designed to rehabilitate, with government policy instead 

ensuring certain children have prolonged contact with the legal system, rather than being given other 

rehabilitation options. A total of 4,536 young people aged 10 and over were under youth justice 

supervision on an average day in 2021–22 and 8,982 young people were supervised at some time 

during the year.73 Just over 3 in 4 (76 per cent) of young people in detention on an average day were 

unsentenced — that is, awaiting the outcome of their legal matter or sentencing.74 These facilities 

offer limited rehabilitation opportunities and can have serious adverse effects on child development 

and mental and emotional wellbeing.  

A principle relating to the age, health and maturity of a child that medical professionals consider is 

Gillick competency, which relates to a medical professional forming a view, that a child is mature 

enough to give consent to a procedure.75 Many factors that doctors would consider for Gillick 

competency, are not considered at time of entry to the justice system, including the possibility of a 

child having developmental disorders, such a Fetal Alcohol Spectrum Disorder (FASD)76, or severe and 

complex mental health conditions77. The AMA advocates on the importance of developmental health 

and wellbeing78, and checks should be undertaken on all children in contact with custodial settings, to 

ensure health conditions are known and considered when decisions are being made about the young 

person.79   

Australia also has influence with our Asia-Pacific neighbours, and as a democratic and developed 

nation, can set a precedent for good justice reinvestment and custodial health principles. Australia 

has one of the lowest ages of criminal responsibility in the world, with 14 being the average globally.80 

The AMA is one of more than 100 health, legal, social, community services providers, advocates and 

Aboriginal and Torres Strait Islander Community Controlled Organisations, from every state and 

territory in Australia, that has echoed the support of 200,000+ people in Australia for raising the 

minimum age of criminal responsibility from 10 to at least 14 years of age.81 

Conclusion  

The AMA welcomes the chance to engage with this inquiry and implores the committee to make 

recommendations that look beyond placing young offenders in custody as a ‘fix all’ response, and 

focus on what is best for the children, their loved ones, and their long-term health.   

 

Contact 

president@ama.com.au  
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