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Introduction 

The AMA welcomes the review of the procedural fairness of the section 92 process, and indeed 
called for it before the commencement of the Covid-19 pandemic.  

The AMA supports the current legislative framework for the Professional Services 

Review (PSR) scheme and peer review of inappropriate practice as defined in s.82 of the 

Health Insurance Act 1973 (the Act). The AMA also supports in principle the ability, where 
appropriate, for persons under review (PURs) to enter into a negotiated agreement under section 
92 of the Act (S92 agreement). However, the AMA is concerned that this process lacks 
transparency and is not procedurally fair and just. 

This submission outlines key issues we have identified through feedback from members and 
finishes with recommendations for Emeritus Professor Robin Creyke AO. 

PSR process and options for PURs 

The AMA has been informed by doctors who have entered into an S92 agreement that they felt 
coerced. This is the core of the AMA’s concerns. All doctors who enter into an S92 agreement 
must do this voluntarily, and the acknowledgement of inappropriate billing practices should be 
genuine. To ensure this occurs, the PSR must provide clarity in the process of the entire review, 
and clearly explain all options to the PUR at each step of the way. 

Correspondence from AMA members regarding the S92 agreement process across many years 
demonstrates that there is a lack of adequate and accessible information available to PURs 
regarding the multiple steps of the process and their rights along each of the checkpoints.  

Whilst the Guide to the PSR process provides useful information for PURs, more detailed 
information is required to improve transparency and understanding of the process and the rights 
of PURs (including the S92 agreement). 

For example, the AMA understands that the Practitioner Review Program (PRP) and the PSR 
processes offer practitioners several opportunities to receive relevant information to their case, 
and to respond to the Department of Health’s or the PSR’s concerns, and that all relevant 
information is carefully considered prior to progressing a case to the next level of scrutiny. 
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However, there does not appear to be any publicly available documentation that outlines what 
the PUR could expect with respect to the specific timing and opportunities to respond. The lack 
of relevant resources makes the process opaque, confusing, and stressful for practitioners. 
Practitioners also want to know who is reviewing their records for the purposes of the review. 

Furthermore, before they sign an S92 agreement practitioners should be made aware of their 
rights to challenge decisions by PSR Committees and Determining Authorities in the Federal 
Court. Administrative law is complex and it is not obvious to practitioners that they have avenues 
for review outside the Act.  Without this information, some PURs feel that they are being given a 
‘choice’ between signing a S92 agreement and embarking on a process where PURs have a 
historically low rate of success and no rights of appeal.  

While PURs will usually be represented by MDOs, it is important to appreciate that MDOs do not 
provide cover for amounts repayable to MBS. This gives MDOs have a strong incentive to 
encourage PURs to ‘settle’ and thereby reduce ongoing administrative and legal costs to the MDO 
of defending the PUR. It also means that MDOs do not have an incentive to: 

• Challenge requests for documents and other information; 

• Challenge interpretations of MBS items by the Director or a Committee;  

• Negotiate for the disputed item (e.g., an after-hours MBS item or specialist MBS item) to 
be replaced with a lower cost item; or 

• Alert PURs to their ability to “appeal” decisions. 
 

The AMA is not suggesting that the activities of MDOs are inappropriate or that any changes to 
the law need to be made to address these points. It is simply noting that there is an information 
gap. By filling this gap with adequate and available information, the Department and PSR can 
reduce the instances of doctors reporting that they did not understand the process or felt 
compelled to sign an S92 agreement.  

Improvements to PSR operational protocols 

In October 2010, the AMA wrote to the Department of Health (Attachment A) and suggested 
reforms to the PSR process to improve transparency and procedural fairness. Whilst there has 
been some improvements in the transparency of PSR processes over the last decade, the AMA 
believes that many of the suggestions in Attachment A could be actively reviewed and considered 
by the PSR in today’s context.  

Some key suggestions from 2010 that warrant a review and consideration include: 

• Development and publication of PSR operational protocols – so that PURs know what to 
expect and can check their experience against the protocols; 

• Publication of other documents governing the processes followed by the Director, 
Committees and the Determining Authority, e.g. the Committee Handbook – again for 
transparency; 

• A framework setting out the scope of  investigations, a process to ensure PSR committee 
panels are appropriate, and greater transparency in relation to requests for advice from 
experts, including the advice received;  

• A proforma for statement of reasons for decisions and decisions at all stages of the 
process – to ensure full reasons are given about the evidence the director/committee 
considered, the conclusions they reached and the reasons for their decisions; and 
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• The reasons for Medicare Australia’s request to the Director to review the PUR’s services 
should be made known to the PUR. If the Director’s request for documents goes beyond 
the scope of the reasons, the Director should have to give some rationale for that 
expansion for the documents they request. The request must be demonstrably relevant 
and proportionate. Despite wide ranging powers granted to the Director and Committees 
in legislation, those powers should not be used to initiate a fishing expedition. This 
requirement should also apply to Committees if they decide to extend the scope of their 
investigation beyond the scope of the referral from the Director. 
 

MBS interpretations and scope of practice  

Some AMA members have been frustrated by the PSR’s interpretations regarding MBS Item use. 
The AMA has heard that when a practitioner’s use of certain Items has been noted as concerning 
by the PSR, they have not been able to receive clear information on which Item/s they should 
have been using instead. This frustrates the practitioner while undermining the credibility of the 
PSR. 

AMA members have also expressed concern about what they see as an inappropriate approach 
being taken by the PSR Director to determining scopes of practice. Practitioners interpret this as 
impacting the review process in so far as practitioners believe that the PSR enters the process 
with predetermined outcomes.  

For example, regarding statements made in the April 2019 PSR newsletter, AMA members were 
of the view that accreditation at a public hospital is a totally inappropriate guide to competence 
and training due to inter specialty competition; rural issues, funding of medical appointments; 
theatre time; resource allocation; and federal/state cost shifting.  

“A number of general practitioners and OMPs have begun billing for extensive flap repairs, skin grafting and 
removal of underlying bone or cartilage and surgical management of invasive melanoma. 

In considering whether it is appropriate practice, Committees might consider whether the training and 
qualifications of a practitioner under review are equivalent to those that would apply to practitioners who 
perform equivalent procedures in a public hospital setting.  

If the answer is that the practitioner under review is unlikely to receive accreditation to perform these 
procedures in public hospitals on public patients, then consideration should be given as to whether the 
performance of such procedures represents inappropriate practice because a practitioner is practising outside 
the general body of the professions understanding of appropriate scope of practice.” 

Another example was for a PSR case related to potentially inappropriate claiming of after-hours 
MBS items. Some medical practitioners have expressed concern that the PSR director is of the 
view that an urgent case that could be appropriately seen after hours is a patient with severe 
asthma attack that needs administration of oxygen and nebulised Salbutamol. The GP who was 
the PUR in this case believed that this definition is fitting of a patient requiring emergency 
department care and not urgent care by a GP. Furthermore, the GP in question advised that it is 
not practical for a home visiting GP to carry nebuliser equipment and oxygen capsule. 

Other examples include administration of IV fluid and intramuscular antibiotics in home setting. 
Some believe that the PSR’s views on scopes of practice are irresponsible and indicate unfair and 
a biased process that victimises particular GP specialists (e.g. rural and after-hours GPs). 

The Director of the PSR is not the final arbiter on interpreting the MBS, particularly when the 
Items in question are in a field not the Director’s expertise. 
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Adversarial style of investigation 

AMA members have complained about the adversarial and inquisition style of investigation of 
the PSR Director which causes undue stress and pressure on the PUR. These investigations have 
taken a significant toll on the health of PURs which can and has contributed to practitioners 
accepting an S92 agreement despite not believing that they had in fact acted inappropriately 
regarding their MBS billing practices.  

Recommendations 

The AMA makes the following recommendations to improve the procedural fairness of the 
process for a PUR entering an S92 agreement: 

1. All options for a PUR, including appeal options available to them under administrative law, 
must be clearly and immediately provided upon notification that they have been referred 
to the PSR. 

2. All processes leading up to and during the review must be clear and transparent. This 
includes the processes undertaken ahead of the referral to the PSR, the initial review, 
findings and qualifications of the peer reviewer, and the scope and process of a PSR 
Committee review should the PUR opt for that instead of an S92. 

3. The Director refrain from commentary on personal interpretation of MBS items and scope 
of practice outside of the review process. Within the process, these interpretations must 
be made clearly and open to appeal. 

The AMA expects that the PSR and the Department of Health will minimise the problems raised 
in this submission. As such, we recommend that the reviewer test the process by engaging with 
individuals who regret entering an S92 agreement and maintain that their billing practices were 
not inappropriate.  

The AMA looks forward to further engagement with the reviewer to discuss the above or any 
other issues related to the review. 

 
10 December 2021 
 
Contact 
 
Nicholas Elmitt 
Policy Manager 
Medical Practice 
Ph: (02) 6270 5400 
nelmitt@ama.com.au  
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